United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRAN SCRIPT OF RECORD. 


Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1914. 

No. 2735. 

No. 18, SPECIAL CALENDAR. 

L. MIN1GGIO, APPELLANT, 

vs. 

ESTATE OF STILSON HUTCHINS. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

FILED AUGUST 15, 1914. 

PRINTED SEPTEMBER 21, 1914. 




Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1914. 

No. 2735. 


No. 18, SPECIAL CALENDAR. 


L. MINIGGIO, APPELLANT, 

V8. 

ESTATE OF STILSON HUTCHINS. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Original. Print 


Petition of creditor. 



Answer of W. J. Dante, collector. 

7 

1 

A 

Answer of Walter S. Hutchins. 

11 

A 

Report of hearing on petition of L. Miniggio. 

Order dismissing i>etition, &c. 

10 

o 

8 

Appeal. 

IQ 

11 

Notice of appeal. 

on 

11 

1 *1 

Memorandum : Appeal bond filed.... 

91 

11 

-1 I 

Citation served. 

99 

11 

11 

Order for transcript. 

9 Q 

11 

i n 

Certificate to record. 


12 

12 


Judd & Detweileb (Inc.), Printers, Washington, D. C., September 14, 1914. 















In the Court of Appeals of the District of Columbia. 


No. 2735. 

L. Miniggio, Appellant, 
vs. 

Estate of Stilson Hutchins. 


1 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration. No. 18983. 

In re Estate of Stilson Hutchins, Deceased. 

Messrs. Brandenburg & Brandenburg, Attorneys for Collector &c 

ra^t"hi; n i3™s. p *' i “ o " the h ‘" di »s 

CORKY M. STADDEN, 

Attorney for Petitioner. 

Service of copy accepted this 6th day of May, 1914. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Collector, &c. 

2 To the Honorable Justice of the Supreme Court of the Dis- 
tnct of Columbia, holding a Probate Court: 

The petition of L. Miniggio, herein appearing through and upon 
reprints" atl ° n ° f ^ attorney > Corry M - Stadden, respectfully 

1. That she is a citizen of France and a resident of Paris, and 
herein petl,10n ln her °"' n nght as a creditor of the decedent, 

2 That on to wit, the 9th day of December, 1911, your petitioner 

filed suit on the law side of this Court, being No. 54,185, at law, 
against Stilson Hutchins for the amount of his indebtedness to her 
upon an open account but. service was not had upon the said Stilson 
Hutchins for the reason that, because of his precarious illness the 
United States .Marshal was denied access to his room bv those in 
charge. J 

1—2735a 








2 
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3. That she has notice that by ail order passed by this Honorable 
Court, \\ illiain J. Dante was appointed Collector of said Estate and 
has duly quahlied as such, and that by a further order passed by this 
Honorable Court on June 5th, 1913, the said Dante was empowered 
to discharge pendente lite all of the duties of an administrator, in¬ 
cluding the payment of bills. 

4. That during the lifetime of said Stilson Hutchins, there was 
pending on the Equity side of this Court, a suit, Equity Cause No. 
30,188, begun by William J. Dante, as trustee, in which he asked 

the Court’s assistance in the administration of the estate of 


3 Stilson Hutchins, which he had acquired by virtue of the 
deed in trust executed by said Stilson Hutchins and his wife, 
Hose Keeling Hutchins, on the 7tli day of March, 1910, and the 
Court assumed jurisdiction of said estate, because of the then illness 
of Stilson Hutchins, by a decree entered in the cause November 13, 
1911. Because of numerous outstanding bills at that -ime against 
Stilson Hutchins, upon the petition of said William J. Dante, as 
trustee, and upon the report of and at the recommendation of Na¬ 
thaniel Wilson, Esquire, whom the Court had appointed guardian 
ad litem for said Stilson Hutchins, the late Chief Justice Clabaugh 
referred all of said bills, a list of which was contained in the report 
of the guardian ad litem and included the claim of your petitioner, 
to the Auditor of the Supreme Court to take proof of same, note 
objections thereto, to consider and pass upon them and to report his 
findings and conclusions to the Court; that the Auditor gave notice 
to all of the creditors to appear, present and prove their claims, and 
on the day set proceeded with said reference, and after due consid¬ 
eration, on the 4th of January, 19T2 filed his report together with 
the testimony taken before him and the schedule of all of the claims 


presented and proved, including the claim of your petitioner, but 
reserving for further consideration certain claims which he had 
enumerated in Schedule “E ’ of his report; and on the 12th day of 
Jan’v, 1912, the Court, Chief Justice Clabaugh, ordered the Trustee, 
Dante, to pay forthwith all claims approved by the Auditor except 
those in Schedule “E”; and thereafter on the 26th day of March, 
1912, the Auditor filed an additional report finding that all of the 
claims in Schedule “E.” except those of Dr. Morgan and Dr. 
4 Sowers, were proper claims against the estate of Stilson 
Hutchins and recommended that they he paid. 

5. That certain frivolous exceptions to the ratification of the report 
of the Auditor were filed, raising questions of law which the ex¬ 
ceptors failed to call to the attention of the Court l>efore the said 
Stilson Hutchins died, and l>efore what is purported to he his last 
will and testament was filed and became the subject of these admin¬ 


istration proceedings, because of which exceptions the numerous 
bills and claims, including that of your petitioner, found by the 


Auditor to he due and payable, have not been paid. 

6. Your petitioner is advised by counsel that the said William J. 
Dante, after being appointed collector, filed an account in this 
Court showing that all of the personal estate of decedent, which 
theretofore had been in his possession as trustee in Equity Cause No. 
30,188, had been turned over to him as collector. 
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/<ti 3 fw 9 J.o\ i U1 ’ . Hundred find Fortv-nine Dollars 
249) and although the unsecured croHit^rc Af 011ar s 

quite numerous no effort has been unde Ztn* ^ ? 8tate are 
withstanding the fnet that tl,;« r ,j to W tllelr claims, not- 
collector to pay the,n vet 1°°'?, “ specifically authorized the 

be grave qtSon that'the ptreonaf t ther , e 8661118 to 

asssh 

as**° the credit - * sisStSiia 

5 Court has jurisdiction of the pei^onaT estate" ' V ^ that ^ 

establishing her ciaim InX’.'Z -f d ° ,,e 1,11 * hat she ean do by 

notice by the collector to creditor^t^fi/ d Ji? e * after seein £ the 

to said collector proper authenticated preof oTl.ercWm^Ke^T 
lector refuses to oav cuiifl r*lair>, *u „ i i er Claim > bu * the col- 

10 rp, . , claim though he does not disnutc it 

the statute of'h notations ^sulpende^fof onTv^wo"**^ f° luml i ia 
date of death of decedent and therefore it 1 0 > eaiv ^om. the 

of said decedent from the 21st day of April, I 9 T 4 0 " the debt ® 
11. lhat she is advised that she lias no reniedv at law Qr »/i 
bring suit against the collector, as such actionis lu‘ , cannot 
tion 308 of the Code; and that’on the 7U da V of Ma eh1 &*°‘ 
action at law, No. 56,722 was been.. thJ 1 -j , 1914 > an 

by Berry and Whitmore Co., against Will u„ TVamp 0 ^! 8 ? 0Urt i 
the Estate of Stilson Hutchins, deceased, foMhe^avmem of^h n 
alleged to have been incurred bv said Stil tt l i' ®^ ^ 

lifetime to which said Dante ImWd on oTe gSnd thltte^ “ 8 
ration was bad in substance in thnt tlio Ant a *■ 1 decla- 

taiiied‘tl '’“' I 1 ' • ( ' rcdit ° r of the decedent. and Mr isii^ kmlard'su^ 
Conrf l! 'l delnu . rre . r > announcing from the bench that the Probate 
Court had sole jurisdiction and it could and would order /m i 

le ctor to pay all just claims against the estate. ol ‘ 

t ,r , ’ hat . your petitioner is advised that, by the previous action 
of the children of the deceased, it is apparent they will, if appointed 
administrators or executors, plead the statute of limitations 
6 to this and all similar claims; and that from the various 
™l | ngs ^ the different members of this Court, .sitting 
different Special terms of the Equity, Probate and Law Courts 8 unless 
this Court shall direct the Collector to pay this claim she will have 
no forum wherein she may present and collect it but must wait until 
litigation over the different wills shall have been concTuded with the 
possibility of being deprived, on a proved claim, of her day in 

Court by the running of the statute of limitations. y 

Wherefore your petitioner prays that an order be passed herein 
authorizing and directing William .T. Dante, as collector and admim 
istrator pendente lite, to pay forthwith petitioner’s claim, which was 
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submitted to him pursuant to his notice to creditors and for such 
other and further relief as to the Court may seem meet and proper. 

CORRY M. STADDEN, 
Attorney for L. Miniggio. 


District of Columbia, ss : 

Corrv M. Stadden upon oath deposes and says that he is the at¬ 
torney for L. Miniggio, the petitioner herein; that he has read the 
foregoing petition by him subscribed and knows the contents thereof; 
that the matters and things therein stated of his own knowledge are 
true and those stated on information and belief he believes to be 

CORRY M. STADDEN. 


Subscribed and sworn to before me this Oth day of May, 1914. 
[notarial seal.] THOS. G. LEW IS, 

Notary Public, D. C. 


(Endorsement : Petition of Creditor. Filed May 6, 1914. James 
Tanner, Register of Wills, D. C,, Clerk of Probate Court.) 

7 Answer of William J. Dante , Collector , to the Petition of M. 

Minnigio, or to So Much Thereof as He is Advised It is 
Material or Necessary for Him to Make Answer. 


1. This respondent says that he was duly appointed Collector of 
the Estate of Stilson Hutchins and has qualified as such; that on the 
5th day of June, 1910, an order was passed bv this Honorable Court 
empowering this respondent to discharge pendente lite all of the 
duties of an administrator including the payment of debts. 

2. That M. Minnigio instituted suit against the said Stilson 
Hutchins during his life time but this respondent is advised and 
verilv believes that service was never had upon the said Stilson 
Hutchins nor has the said suit been revived since the appointment 
of this respondent as Collector. 

3. This respondent further says that in a certain cause in equity 
No. 30.188, pending in this Court, this respondent filed a bill against 
the said Stilson Hutchins, during his life time, and Rose Keeling 
Hutchins, his wife, W 1 2 3 * * * 7 alter Stilson Hutchins and Lee Hutchins, his 
sons, and Mildred Rogers, a grand-daughter, wherein he prayed for 
authority to administer under the directions of the Equity Court a 
certain trust in him reposed by the said Stilson Hutchins, under a 
duly executed deed; that thereafter jurisdiction of the said cause was 

duly taken. ... 

That in the said cause various references were had to the Auditor, 

in which the question of the liability of the estate for various claims 
was considered and reports made; that among the claims so referred 
to the Auditor was that of the petitioner herein; that thereafter, an 
additional report was filed by the Auditor in which was in- 

8 eluded the claim of the petitioner, payment of which by 
the Trustee was recommended by the Auditor; that among 
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the claims for which payment was recommended by the Au- 
ditor in his several reports, were a number to which exception was 
noted at the hearings, and included in which, according to the best 
of respondent s recollection, was that of the petitioner herein on the 
g-ound that the claim was one for which the said Rose Keeling 

Hutchins was primarily liable; that no final action has ever been 
taken upon said claims. 

,, 4 ; Answering paragraph 7 of the petition this respondent admits 
that the personal estate of the said Stilson Hutchins is a large one 
and that the unsecured creditors are numerous; he denies that he 
has been specifically authorized as Collector to pav the claims against 
the said estate but on the contrary says that the Court has merely 
given him the general [lower to discharge all of the duties pendente 
life of an administrator including the payment of debts; he denies 
that any debts have been paid as Collector concerning which there 
is a grave question as to whether the personal estate is liable there¬ 
for or that lie has bv so doing diverted funds which originally be¬ 
longed to the creditors or that he has made said payment at tlie in¬ 
stance of the heirs to finance the real estate. On the contrary this 
respondent says that lie has only paid off or taken up obligations of 
the said Stilson Hutchins which were secured upon the real estate 
and which were necessary for its protection; that he has made no 
payments of this character without first having submitted the matter 
for the consideration of this Court and that in even- instance specific 
authority has been granted to make the necessary expenditure. 

5. This respondent admits that he has received what is purported 
to be a proof of the claim of petitioner as set forth in paragraph 9 
but denies that he does not dispute the claim, button the 
' contrary says that there is a question whether the estate is 
, liable therefor, and he has been advised that if any payment 
thereof is made, an attempt will be made to hold respondent person¬ 
ally liable therefor. 

6 This respondent admits that in the suit heretofore brought on 
the law side of this Court, by Berry & Whitmore against respondent 
as collector of the estate of Stilson Hutchins, deceased, referred to 
in paragraph 11 of the petition, a demurrer was interposed in behalf 
of this respondent on the ground that no authority existed under the 
Law to sue the Collector and said demurrer was sustained. 

Ibis respondent further says that there are a great number of 
claims outstanding against the estate of the said Stilson Hutchins 
and because of numerous demands for the payment thereof made 
”P?7 V 1 ? 8 res PO»dent as Collector, he filed on the 21st day of April 
1914, his petition praying the instructions of the Court as to the 
payment of the same; that the same was called to the attention of the 
Court but no action was taken thereon; this respondent says that 
he sees no reason why any particular claim should be paid in advance 
of the others, but if the same are meritorious and the estate is liable 
therefor and your respondent can legally pay the same prior to the 
determination of the question as to the obligations chargeable against 
the personalty and what part thereof is applicable to the payment of 
debts, without involving himself in personal liability, respondent 
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stands ready to comply with any directions that the Court may give 
in the premises. 

WILLIAM J. DANTE, Collector . 

BRANDENBURG & BRANDENBURG, 

Attorneys for Collector. 

10 District of Columbia, ss : 

William J. Dante upon oath deposes and says that he has read the 
foregoing answer by him subscribed and knows the contents thereof; 
that the matters and tilings therein stated of his own knowledge are 
true and those stated upon information and belief he believes to be 
true. 

WILLIAM J. DANTE. 

Subscribed and sworn to before me this 11th day of May, A. D. 
1914. 

[notarial seal.] LLOYD A. DOUGLASS, 

Notary Public, D. C. 

(Endorsement: Answer of Wm. J. Dante, Collector, to petition 
of M. Miniggio. Filed May 12, 1914. James Tanner, Register of 
Wills, D. C., Clerk of Probate Court.) 


11 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration. No. 18983. 

In re Estate of Stilson Hutchins, Deceased. 

For answer to the petition of L. Miniggio, the respondent Walter 
Stilson Hutchins in his own right and as an executor says: 

That in the lifetime of said Stilson Hutchins on November 13, 
1911 in Equity Cause No. 30,188 entitled William .T. Dante against 
Stilson Hutchins, Rose Keeling Hutchins, Walter S. Hutchins and 
Lee Hutchins, this Court holding an equity court took jurisdiction 
of said cause and authorized the defendant Rose Keeling Hutchins 
to submit to Nathaniel Wilson, guardian ad litem of Stilson Hutch¬ 
ins, such unpaid bills in relation to the maintenance of the house¬ 
hold of the defendant, Stilson Hutchins, contracted prior to October 
2 , 1911, as were claimed by her to be properly, chargeable against 
and payable out of the estate of said Stilson Hutchins, and if there 
should be no objection from any of the parties to said cause, the said 
trustee was authorized to pay, and such bills as were not paid should 
be submitted to the Court for its further action. On the 12th day 
of December, 1911, upon request of the Trustee certain bills aggre¬ 
gating about $1,027.25 were ordered to be paid and on the same 
day the Court referred all bills reported in the Schedule Exhibit No. 
1 accompanying the report of the guardian ad litem to the Auditor. 
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The Auditor filed his report on January 12, 1912 and reserved 

12 | 6 ' >1 ' S ln “E” for further report and the first 

franc'** 11 The ?£? ule T, is , that of P^er for 7,81850 
hill« p 1 ^ S * i • 6 Audl Jo. r stated that said Schedule includes the 

^n Z & m o1, ai r i ll S , WhlCh , ha T e not been P"“ d by any one 
i tlionzed On the last named day no exception being taken the 

firmed ° f as 10 bllls aggregating about $5,807^1 was con- 

hrmed and said bills, so respondent is informed were naid T 

S Ma fi T 1 ', 26 ’ 19 3- ia p>e lifetime of said Stibon CtekinSe 
uditoi filed an additional report recommending said petitioner’s 
* m or payment, among others, all aggregating about $6 927 6^ 

fnfdiTon Aprifw S' ^ a “ d iid 

1 I 1 S (lied on April 21, 1912. This respondent heard no more about 

petitioners claim until the petition was filed. This respondent has 
no knowledge whether or not any money is due petitioner and de¬ 
mands that the said claim be established according to law particu 
My in view of the fact that the petitioner’s bill, af app^sCsaid 
equit\ proceedings, on its face shows that the credit was cfiven m 
Mrs. Rose Keeling Hutchins and not to Stilson Hutchins ® l ° 
,, ibis respondent has no knowledge that the Court ha* ever au- 
thorized the Collector to pay the unsecured creditors. 

this respondent objects to the payment of the claims of ner*ons 
who are not creditors of the estate and to save his right*'obect* that 
the Court is without jurisdiction to pass an order requiring the Col¬ 
lector to pay claims particularly those which have not been estab¬ 
lished and which should be disputed. • 

, Petitioner’s claim this respondent will consent that the Col- 

foned b ® suhstlt " ted a " a Party defendant in the suit at law men- 
tioned in paragraph two of the petition and that the statute 
of limitations as to the period since that suit was commenced shall 
not be pleaded, but lie is entitled to ask and does ask that all de- 

bomffidc' dht T ntS m '" ade and , that the claim be proved to be a 
bona tide debt chargeable against the estate. 

WALTER STILSON HUTCHINS. 

13 E. H. THOMAS, 

Attorney for Walter Stilson Hutchins. 

Subscribed and sworn to before me this 15th day of May 1914 
[notarial seal.] CHAS W. JONES, 

Notary Public, D. C. 

(Endorsement: Answer of Walter Stilson Hutchins to Petition of 
Wills,'D g c!ciert e of Probate 1 Court!) Jam6S Ta " ner - KeRister ° f 









8 


L. MINIGGIO VS. ESTATE OF STILSON HUTCHINS. 


14 In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 


Admr. No. 18983. 

In re Estate of Stilson Hutchins. 

Washington, D. C., June 5, 1914—2:15 o’clock p. m. 

Motion with regard to the settlement of certain claims in connec¬ 
tion with the above-entitled cause came on for hearing before Mr. 

Justice Stafford. _, TT . . T n 

Present, on behalf of Mrs. Rose Keeling Hutchins, Mr. J. C. 

(Tl Present, on behalf of Mr. Walter Hutchins, Mr. Clias. II. Merillat 
and Mr. Ed. Thomas. 

Present, on behalf of Mr. Lee Hutchins, Mr. Myer Cohen. 

Present, on behalf of Wm. J. Dante, Mr. Brandenburg. ^ 

Present, on behalf of Madame L. Minnigio, Mr. Corry M. Stadden. 

Mr. Brandenburg: If your Honor please, a month or two ago 
I filed a petition in this court in behalf of the collector, in which 1 
set forth the fact that there were various outstanding claims and that 
we felt that some action ought to be taken towards their settlement. 

As a preliminary I think I should say that the claims that are prior 
and as to which there was no question as to the liability of the estate, 
have all been paid bv the collector. That leaves several other classes 
of claims: First, the claims that arose by reason of certain indebted¬ 
ness of Mrs. Hutchins prior to the allowance of $1,000 a month for 
Mrs. Hutchins. Secondly, claims that arose after she was allowed 
$1 000 a month. Thirdly, claims which arose after the Court al¬ 
lowed her $2,000 a month. And, lastly, the claims which are for 
betterments to her own house. 

15 The Court: You refer, now, to claims before the deatn oi 

Mr. Hutchins? , 

Mr. Brandenburg: No, your Honor; some of these come subse- 

^ThVcouRT: Those would be the first, I should suppose. 

Mr. Brandenburg: Oh; I beg your Honor’s pardon. ar ® 

not discussing claims subsequent to Mr. Stilson Hutchins deat a 
all. Prior to the making of the deed of trust on M^ rc “h < ,191 , . .. 
Hutchins got a regular monthly allowance from Mr. Hutchins and 
the question has arisen as to whether that allowance covered her 
personal wearing apparel as well as household expenses. So far as 
that is concerned T am not particularly interested. 

Mr. Gittings: Tf your Honor please, those are statements of fact 
which do not appear in anv paper and are not correct from any posi¬ 
tion, and Mr. Brandenburg knows that these questions have been 
gone into not once, but three times, and each time that statement he 
now makes to the Court, that there was an allowance made to Mrs 
Hutchins providing for her household expenses and wearing apparel 


i 

j i 

h 
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difftrp 0 n, Utely repudiat ® d ^ the decision of Auditor, on three 

m Oetober'Tyn— S ° by tbe Chlef Jusllte heamj 

Ihe Court: 1 do not care to hear anything about it. As 1 under- 

th^frd ~ an fh- h T exanuned il since this matter Came up, before 
the order in this other case—the collector has all the powers of an 

administrator in reference to debts and claims against the estate, 
and I suppose, if there is any question about it, they will have to 
be sued for against the estate. 1 do not know any other way; 1 do 
not think the Court can pass on those claims. ^ 

Mr. Brandenburg : That is what I am leading up to, if vour 
Honor please I want to make the suggestion that when Mr. Hutch¬ 
ins gave the deed in trust—this is all a matter of record in tins 
case—directing the trustee to pay $1,000 a month to Mrs. Hutchins, 
according to Mr. Gittings there is a question whether it covered 
Household expenses or also her wearing apparel and other ex¬ 
penses. 

16 Later on the 2nd day of October, 1911, she filed a petition 
setting forth the fact that $1,000 a month was not sufiicient. 
Mr. Chief Justice Clabaugh, after a full hearing, increased that al¬ 
lowance to $2,000 a month. Mr. Gittings took the position there, 
also, that there is a question as to whether that was to cover also the 
household as well as her personal wearing apparel and other expenses. 

t here are certain claims that arose subsequent to that. There was 
a bill of Berry & Whitmore for some $2,000, for jewelry. The 
question arose \\ hether those items were for necessaries. 

The collector believes that something ought to be done and for 
that reason I have prepared an order which I am going to present to 

your Honor to-day, and if there is any objection to it such objection 
can be stated now. 

(Mr. Brandenburg thereupon read to the Court the order referred 
to.) 

That is the order which I submit in behalf of the collector for 
the action of the Court. 

In one answer that has been filed—and I suppose counsel will 
make reference to it they put the trustee upon notice, in answer to 
his petition and say that if he pays any of these claims they will 
endeavor to hold him personally liable for them. 

The Court: I do not think I can sign this order. I think the 
collector should do just as an administrator would do in these cir¬ 
cumstances. In a particular ca«e, when he wants the approval of 
the Court for settlement, if the Court wants to assist him, it can do so. 
He can take the usual course of an administrator with reference to 
these claims arising in this case. 

This other case was one which, as I understand, it was thought 
could not be presented in law, and for that reason thev wanted to 
have the Court pass upon it in equity. Is not that the fact? 

Mr. Stadden : It had been approved by the Auditor in equity. 

The Court: Is that petition in equity, or probate? 

Mr. Stadden : In probate. The law court was closed to it. 

The Court : You could not bring the action because it had been 
outlawed ? 

2—2735a 
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• "TILSON HUTCHINS. 


Mr. Stadden : No; it has not been. The last payment was in 
February, 1911. 

17 The Court: Then, why can you not proceed at law with 

these others? 

Mr. Merillat: It is in suit, now. The action was filed. 

Mr. Stadden : There was a ruling of the law court that the col¬ 
lector could not be sued under Section 308. 

The Court: I hold to the contrary. I think he can be sued, and 
if any court holds to the contrary you had better hike an appeal. I 
have no doubt of it at all. That is one way you can proceed. 

Mr. Merillat: As representing Mr. Walter Hutchins we have 
filed an answer as to each and every of these claims, stating 
that they can be filed and we will make no technical defense and will 
not plead the statute of limitations as to any claims; but we do in¬ 
sist upon our rights to have these matters of contested claims against 
the estate determined in the usual and ordinary way. 

The Court: You have a perfect right to do that, of course. 

Mr. Merillat: I take it, under what your Honor has said, that 
I can prepare an order denying each of those petitions? 

The Court: I think the petition should he dismissed and let the 
case proceed in the law court. If there is any claim* as to which you 
feel justified in asking an order of the Court for permission to pay, 
I suppose it stands just like any other estate. 

Mr. Brandenburg: We recommend as to certain of these 


claims- 

The Court: T do not know that your recommendation could au¬ 


thorize the Court to order you to pay it. 

Mr. Merillat: T think that Mr. Brandenburg is misconceiving 
what the administrator desires. I said I would not pay them un¬ 


less ordered by the Court to pay them. 

The Court : The Court is not disposed to order it. Let the case 


take the usual course. 

Mr. Gittings: If your Honor please, in that connection there was 
filed one day this week an answer by Walter Hutchins to the petition 
which your Honor now is dismissing, a* the administrator pendente 
lite. No copy of that answer was served upon counsel for Mrs. 
Hutchins at all. The rule was absolutely disregarded, and every 
sentence, you might say, in that answer is a statement and 

18 a reflection upon Mrs. Hutchins- 

The Court: I do not care to sit here and listen to com¬ 
plaints. The matter is disposed of. This petition is dismissed. I 
do not know why I should sit here and listen to complaints and re¬ 
criminations back and forth. T have heard enough of those in this 
case. You must make your motion in proper form and according to 
the rules of equity, and not come here and make a motion for the 
purpose of finding fault with somebody. 

Mr. Gittings: T note an exception, if your Honor please, to your 
Honor’s statement in regard to this case. 


(Whereupon, at 3 o’clock p. m., the Court adjourned.) 
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Filid "JufY HD 4 Re ?° rt of „ Hearin S on Petition of L. Miniggio. 
of Probate Court ) ^ TaDner ’ Reglster of Wills - D - <*, Clerk 

[Endorsed:] Adminwtration. No. 18,983. In re Estate of SHI. 
son Hutchins. Report of Hearing on Petition of L. Miniggio. 

19 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Admr. No. 18,983. 

In re Estate of Stilson Hutchins, Deceased. 

on 0 Mav 0n fi id iq? 4 On i !!l e Petiti ° n °”t, Miniggio, filed in this cause 

willing T n 91 1' T„ h ? an " wers of - Wa,ter Sti,son Hutchins and 
Of W te i Collector thereto, it is by the Court this 9th day 
of .Tune, 1914, adudged, ordered and decreed that same be and it 
hereby is dismissed. 

WENDELL P. STAFFORD, Justice. 

The petitioner excepts to said order, and appeals therefrom to 
Uie^Court of Appeals, and bond on said appeal is hereby fixed at 

WENDELL P. STAFFORD, Justice. 

(Endorsement: Order dismissing Petition of Creditor and Order 

™ n f Piled -lun- 9, 1914. .Tames Tanner, Register 
of Wills, D. C. Clerk of Probate Court.) 

20 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration. No. 18983. 

In re Estate of Stilson Hutchins, Deceased. 

The Clerk of said Court will note an appeal in the above entitled 

cause to the Court of Appeals and issue citation to the Collector 
herein. 

CORKY M. STADDEN, 

Attorney for Appellant. 

(Endorsement: Notice of Appeal. Filed Jul- 1, 1914 James 
Tanner. Register of Wills, D. C., Clerk of Probate Court.) 

21 Memorandum. 

Appeal Bond ($100.) filed and approved July 1, 1914. 

22 Memorandum. 

Citation served July 1, 1914. 
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L. MINIGGIO VS. ESTATE OF STILSON HUTCHINS. 


23 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 


Administration. No. 18983. 

In re Estate of Stilson Hutchins, Deceased. 

Precipe for Transcript. 

The Clerk will please prepare a transcript of record in the above 
entitled cause consisting of the following: 

1. Petition of L. Miniggio. 

2. Answer of Collector. 

3. Answer of Walter Hutchins. 

4. Report of Hearing on Petition. 

5. Order dismissing Petition. 

6 . Notice of Appeal and Order Fixing Penalty of Bond at 

7. Memorandum Appeal Bond approved. 

8 . Memorandum Citation served. 

9. This Precipe. CORKY M. STADDEN, 

Attorney for Appellant. 


0. K. 

B. & B. 

('Endorsement: Precipe for Transcript. Filed Juh 1, 1914. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 


24 


Form No. 94. 


Supreme Court of the District of Columbia, Holding a Probate 
F • Court. 

District of Columbia, To wit: 

T. .Tame® Tanner. Register of Wills for the District of Columbia, 
Clerk of the Probate Court, Do hereby certify the foregoing pages, 
numbered from 1 to 23, inclusive, to be true copies of the ongmals 
of certain papers on file in the office of the Register of Mills, Clerk 
of the Probate Court, in case No. 18.983 estate of Stilson Hutchins, 
decreed, wherein L. Miniggio (bv Corry M. Stadden, her Ally) 13 
appellant, and the Estate of Stilson Hutchins is appellee the same 
constituting a full, true, and correct transcript of record of proceed¬ 
ings had in said cause according to the Precipe of counsel hied 

therein and made a part hereof. , . . nr rw 

I further certify, That the bond for appeal, in the penalty of One 

Hundred dollars, was duly filed by said appellant, and approved by 

said Court on the 1st day of July, A. D. 1914. 
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[Seal Supreme Court of the District of Columbia, Probate 

Jurisdiction.] 

_ . JAMES TANNER, 

Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 

Enciorsed on cover: District of Columbia, Supreme Court. No. 

cx L -, appellant, vs. Estate of Stilson Hutchins. Court 

of Appeals, District of Columbia. Filed Aug. 15, 1914. Henry 
▼ » • nuu^cSj cierK. 






&*l 




: -.;'5 .v * v-^.7 

* „ -•■ . >.- • ‘ S . \ l‘~ -. -A- '-. / \ " «► "■ r* * £** I 

• . •• • ' 

• •• - . fc . / i.r % * ’ 

'. • ■- 

. '■ • , ' ■ , ' 

n.i 2 ra U ? T ° p ^.vo 

DioTn.'cr of ur ., r:;5> 


C'Cl.-'iC-!Q 11 

// * < v/ t r 

CV 

IN THE //r 7 




tihmrt of Aoppalo.Stetrirt of Columbia 


October Term, 1914. 

* 


No. 2,735. 


No. 18, Special Calendar. 


*v 


i-. * 

' ’I? 




L. MINIGGIO, APPELLANT, 

VS. 

ESTATE OF STILSON HUTCHINS. 


i ) ; .• . 

J 


BRIEF ON BEHALF OF APPELLANTS. 


Ti v; 


'S •* '* 


Corry M. Stadden, 
Attorney for Appellant. 


P»ess of Byron S. Adams. Washington, D. C 


. 

»*; • -V , 1 

■ L j«hpH 


; J ' • ' • 

- ■ • ' 


v : 5ii 

: 


. ,//. • • J 

• r •'*->. 

*'■ ' % - . »• t y 'i 

. . . : w y s < > 

• .. . ?- Vitf. V. • 

■ - /.-■ • : • - x i 

T "-Ret >. 3 .. 







. IN THE 


dmirt of Appeal*, fltetrfrt of Columbia 

October Term, 1014. 


No. 2,735. 


No. 18, Special Calendar. 


L. MINIGGIO, APPELLANT, 

vs. 

ESTATE OF STILSON HUTCHINS. 


BRIEF ON BEHALF OF APPELLANTS. 

A 


STATEMENT. 

This is an appeal from a decree of the Probate Court 
(R„ p. 11), dismissing appellant’s petition filed in said court 
on the 6th day of May, 1014, wherein appellant sought 





the aid of said Probate Court in collecting her claim against 

the appellee. # 

Appellant, in her petition, states in substance that she is 
a resident of Paris, France, and a creditor of the late Stilson 
Hutchins, whom she attempted to sue on her account in 
December, 1911, but because of his precarious illness serv¬ 
ice was not had, the United States Marshal being denied 
access to said Stilson Hutchins by those in charge of his 
house; that the Probate Court appointed \\ illiam J. Dante 
collector of said estate, after the death of the said Stilson 
Hutchins, which occurred April 21, 1912, and thereafter 
on the 5th of June, 1913, the said Probate Court passed an 
order by which the said Dante was “authorized and directed 
to discharge pendente lite the duties of an administrator, 
including the payment of debts"; that during the lifetime 
of said Stilson Hutchins there was pending in the Equity 
Court a cause begun by the said Dante as trustee in which 
he asked the assistance of the court in the administration 
of the estate of Stilson Hutchins, which he had acquired 
by virtue of the deed in trust executed by the said Stilson 
Hutchins and his wife. Rose Keeling Hutchins, on the 7th 
day of March, 1910; that because of the then illness of the 
said Stilson Hutchins the Equity Court took jurisdiction 
of the cause, and upon the petition of said Dante, and upon 
the report and recommendation of Nathaniel Wilson, Esq., 
Guardian ad Litem for said Stilson Hutchins, Chief Jus¬ 
tice Clabaugh referred the numerous outstanding bills 
against said Stilson Hutchins, including the claim of Ap¬ 
pellant, to the Auditor of the Supreme Court to take proof 
of same, note objections thereto, to consider and pass upon 
them and to report his conclusions and findings to the Court; 
that pursuant to notice certain creditors did appear and 
proved their claims, and the Auditor on January 4, 1912, 
filed his report together with the testimony taken before 
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him and the schedule of all of the claims presented and 
proved, including the claim of Appellant, but reserved for 
further consideration certain claims which he had enumer¬ 
ated m Schedule “E" of his report; that Chief Justice Cla- 
baugh ordered Trustee Dante to pay forthwith all of the 
claims approved by the Auditor with the exception of those 
m Schedule “E,” and thereafter the Auditor filed an ad¬ 
ditional report, finding that all of the claims in Schedule 
“E,” including Appellant’s, but excepting those of Doctors 

-Morgan and Sowers, were proper claims and he recom- 
mended their payment. 

The petition further shows that certain frivolous ex¬ 
ceptions were filed to the report of the Auditor, but the 
questions of law were not called to the attention of the 
Court before the death of said Stilson Hutchins, and there¬ 
after certain alleged wills were offered for probate, to which 
a caveat was filed, and the issues raised therein have never 
been tried before said Probate Court, but Appellant, pur¬ 
suant to notice from said Dante as Collector and Admin¬ 
istrator pendente lite, submitted her claim, with proof, to 
said Dante who refused to pay it though he did not dis¬ 
pute the correctness of the claim; that said Dante, after 
having been appointed Collector filed an account in the 
Probate Court showing that he had received all of the per¬ 
sonal estate of decedent, which he, Dante, had held as 
trustee, amounting to One Million. Three Hundred and 
Eight Thousand. Two Hundred and Forty-nine Dollars 
($1,308,249); that the said Collector was making no effort 
to pay the numerous unsecured creditors, although author¬ 
ized by the Probate Court to do so, but he had paid certain 
debts, with the consent of the interested parties, about which 
a question could be raised as to the liability of the personal 
estate, thereby diverting funds that rightfully belonged to 
the creditors, at the instance of the heirs to finance the 









4 

real estate; that when one of the unsecured creditors. Berry 
and Whitmore Co., brought an action against the said 
Collector and Administrator pendente life in the Law Court 
for the collection of their claim, the said Dante demurred 
to the declaration on the ground that the Collector was not 
subject to suit by a creditor of the decedent, and Mr. Jus¬ 
tice Barnard, sustaining the demurrer announced from the 
bench that the Probate Court had sole jurisdiction of such 
claims and that it could and would order the collector to 
pay them; and finally that with the Law and Equity Courts 
closed to her Appellant can go only to the Probate Court 
for relief. 

In response to this petition the Collector, Dante, appeared 
and fded an answer setting forth that the reason he had not 
paid Appellant’s claim was because of fear that an attempt 
might be made to hold him personally responsible, and he 
submitted himself as ready and willing to obey any order 
that the Court might see fit to pass (R., pp. and 6). 

Walter Stilson Hutchins, as one of the heirs, also ap¬ 
peared and filed an answer wherein he objected that the 
Probate Court was without jurisdiction to pass an order 
requiring the Collector to pay claims, particularly those that 
had not been established and were disputed. 

This petition came before the Court for final hearing 
(Mr. Justice Stafford’s sitting) when the said Collector pre¬ 
sented an order for the action of the Court to authorize 
the payment of certain claims against said Estate of Stil¬ 
son Hutchins, including the claim of Appellant, which order 
the Court declined to sign for the following reason (R., 
p. 9). 

The Court: I do not think I can sign this order. 
I think the Collector should do just as an administra¬ 
tor would do in these circumstances. In a particular 
case, when he wants the approval of the Court for 






settlement, if the Court wants to assist him, it can do 
so. He can take the usual course of an administrator 
with reference to these claims arising in this case. 

The Court thereupon asked the reason why Appellant’s 
c aim had been brought in Probate instead of in the Law 
Court, and was told that it was because of a ruling of the 
Law Court that the Collector could not be sued under Sec¬ 
tion 308 of the Code, to which he replied (R., p. 10 ); 

The Court: I hold to the contrary. I think he can 
be sued, and if any court holds to the contrary you 
had better take an appeal. I have no doubt of it at 
an. i hat is one way you can proceed. 

The Court declined to entertain the petition of Appellant 
or to sign the order for the Collector, giving the following 

1 he Court: I think the petition should lie dismissed 
and let the case proceed in the law court. If there is 
any claim.? as to which you feel justified in asking an 
order of the Court for permission to pay, I suppose it 
stands just like any other estate. 

Mr. Brandenburg: We recommend as to certain of 
these claims— 

The Court: I do not know that your recommenda¬ 
tion could authorize the Court to order you to pay it. 

The Court, on the 9th day of June, passed the decree dis¬ 
missing Appellant s petition from which an appeal was duly 
noted to this Court. 

ASSIGNMENT OF ERRORS. 

1. The Court erred in refusing to take jurisdiction and 
entertain the petition in the present state of the case. 

2. The Court erred in holding that petitioner’s claim, 
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which had l>een duly proved, must be established in the 
Law Court before payment can be ordered. 

ARGUMENT. 

The questions of law involved are so well established and 
so simple that it is almost superfluous to cite authorities. 
As set forth in the statement of her case. Appellant has done 
all that she possibly can do by establishing her claim in the 
Equity cause. Under the ruling of Mr. Justice Barnard 
the door of the Law Court is closed against her, and she is 
sent, with other creditors to the Probate Court where he 
said, in substance, that jurisdiction would be taken and the 
Collector would be ordered to pay all just claims against 
the estate. 

The law imposes a duty upon a personal representative 
to pay off the claims against an estate “as speedily as possi¬ 
ble consistent with the rights and interests of all the parties 

interested.” 

18 Cyc., p. 577, and cases cited. 

What has the appellee Dante done in the discharge of 
that duty? On June 5th, 1913, he was empowered by the 
Probate Court to discharge pendente life all of the duties 
of an administrator, INCLUDING 1 HE PA\ MEN T OF 
DEBTS. He gave notice to all claimants to submit to him 
proof of their claims. Appellant pursuant to said notice 
submitted to him proof of her claim. In some way, not 
apparent on the face of the record,' he was warned that 
if he should pay any claim that was objectionable to some 
of the heirs an attempt would l>e made to hold him per¬ 
sonally responsible. Thereupon the Collector’s zeal to dis¬ 
charge his duty and pay the claims of the patient and long- 
suffering creditors l>egan to ooze. To the first-disputed 
claim that was submitted to the Law Court, he dodged be- 




hind a technical objection, in demurrer, that he was not 
suable, and was sustained. When the second claim. Ap¬ 
pellant s, was brought to the attention of the Probate Court 
where Mr. Justice Barnard said the Collector would have to 
face it, he dodged behind the objection that it was remotely 
possible someone might attempt to hold him personally re¬ 
sponsible if he should pay it. But at the hearing on the 
petition he submitted an order for the Court’s approval, 
to pa\ Appellant s, and other claims which the Court de¬ 
clined to sign. If one court after another can lie closed 
against claimants in this manner by technical objections 
and frivolous surmises on the part of the Collector, the 
Statute of Limitations will smother all claims while the 
heirs are enjoying all the advantages of the law’s delays 
in their contest over the will. 

The Supreme Court of the United States has held, and 
this Honorable Court has held, that 

“The findings and conclusions of the Auditor upon 
conflicting testimony are to be taken as presumptively 
correct, and unless some obvious error in the applica¬ 
tion of the law has intervened, or some serious or im¬ 
portant mistake has been made in the consideration of 
the evidence, his report will be allowed to stand ” 

Haller v. Clark, 21 D. C., 128; 

Crawford v. Neal, 144 U. S., 144, 585; 

Furrer v. Ferris, 145 U. S., 134; 

York v. Tyler, 21 D. C., 265; 

Magruder v. Drury, 37 Appls. D. C„ 519. 

The Collector Dante, who was the trustee in the Equity 
cause asking the assistance of the Court in determining what 
were proper claims against the estate of Stilson Hutchins, 
submitted exceptions to the report of the Auditor on said 
claims, but ever since he has been as supinely idle in bring- 
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ing these exceptions to the attention of the court as “a 
painted ship upon a painted ocean.” 

In this connection it is pertinent to state for the informa¬ 
tion of this Honorable Court, that when Appellant was 
summarily thrown out of the Probate Court she again 
sought the aid of the Equity Court, by filing, on the 12th 
of June, 1914, a suggestion of the death of Stilson Hutch¬ 
ins in Cause No. 30,188, herein referred to as having been 
instituted by said Dante, as Trustee, to obtain the Court’s 
assistance in establishing the claims against the estate, and 
Appellant asked that said cause be revived by making the 
said Dante, as Collector and Administrator pendente life, 
party defendant. In this motion Appellant was joined by 
numerous other creditors, appearing in said Schedule “E” 
on the theory that as they had been invited by the Auditor 
to appear and prove their claims, and as the Auditor after 
taking proof had reported back to the Court their claims 
with recommendation that they be paid, the cause was 
simply a Creditors’ Bill, which could not abate with the 
death of the defendant, Stilson Hutchins. 

In answer to the Court’s order, making him a party 
Defendant, the said Dante appeared specially, and, notwith¬ 
standing the ruling of Mr. Justice Stafford in dismissing 
the petition of Appellant that the Collector could and should 
be sued in the Law Court, he, Dante, made answer “that 
as Collector he is not subject to suit,” and “that the proper 
forum for the prosecution of said claims is in the Probate 
Court having jurisdiction of said estate.” 

Thus, while the Collector and the heirs are playing a 
game of hide and seek with the Claimants, in and out of 
the Equity, Law and Probate courts, the Statute of Limi¬ 
tations as relentless and devoid of sympathy as a jugger¬ 
naut, is bearing down upon them to end their miserable 

existence. 
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It seems needless to add that 


“Probate courts generally have jurisdiction to order 

o h f creditors ”° f * all ° Wed ° r established claims 
18 Cyc., 585. 


° r ’ as statec * l>y Associate Justice Stavton 
Sweeney, 01 Tex., 213, at page 215: 


in Porter v. 


lie probate courts have a jurisdiction given to them 
in reference to estates which enables them without the 
actual intervention of all parties in interest, to make all 
such orders in reference to the settlement of estates and 

hosi'enthWl’t! ° f fu " ds b , e,on g in g to them among 

tiiose entitled thereto as may be necessary.’’ 


In conclusion, I respectfully submit that the decree of the 
court below should lie reversed and the cause remanded with 
instructions to grant the relief sought. 

Corry M. Stadden, 
Attorney for Appellant. 




